State of South Dakota

SEVENTY-SECOND SESSION
LEGISLATIVE ASSEMBLY, 1997

400A0796 SENATE STATE AFFAIRS COMMITTEE
ENGROSSED NO. SB245 - 211197

Introduced by: Senators Everist and Kleven and Representatives Haley, Broderick, Brown
(Richard), and Cutler

1 FORAN ACT ENTITLED, An Act to revise certain provisionsrelating to child support.

2 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

3 Section 1. That § 25-7-6.2 be amended to read as follows:

4 25-7-6.2. The child support obligation shall be established in accordance with the combined
5 monthly net income of both parents as provided in the following schedule subject to such
6 revisonsor deviations as may be permitted pursuant to 88 25-7-6.1 to 25-7-6.17, inclusive.
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One Two Three Four Five Six
Child Children Children Children Children Children
50 50 50 50 50 50
74 75 76 " 78 78
119 121 122 123 125 126
164 166 168 170 172 173
209 212 214 216 219 221
24 257 260 263 266 268
299 303 306 309 313 316
322 348 352 356 360 363
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Thechild support obligation from the schedul e shall be divided proportionately between the
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parents, based upon their respective net incomes. The share of the custodial parent ispresumed
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to be spent directly for the benefit of the child. The share of the noncustodial parent establishes
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the amount of the child support order.
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Section 2. That chapter 25-7 be amended by adding thereto a NEW SECTION to read as

follows:

The court may enter an order allocating the reasonable child care expenses for the child,

which are due to employment of either parent, job search of either parent, or the training or

education of either parent necessary to obtain ajob or enhance earning potential. The court may

consder whether the federal child caretax credit for such minor child isavailable as abenefit to

the custodial parent. If the federal child caretax credit isavailableto the custodial parent, it shall

be calculated at twenty-five percent of the eligible expense.

Section 3. That 8 25-7-6.10 be amended to read as follows:

25-7-6.10. Deviation from the schedulein § 25-7-6.2 shall be considered if raised by either

party and made only upon the entry of specific findings based upon any of the following factors:

(1)

(2)

3)

(4)
(5)

(6)

(7)

Theincome of a subsequent spouse or contribution of athird party to the income or
expenses of that parent but only if the application of the schedule works a financial
hardship on either parent;

Any financial condition of either parent which would makeapplication of the schedule
inequitable;

Whether the federal income tax dependent deduction for such minor childisallocated
to the benefit of the support obligor or the custodial parent;

Any special needs of the child;

The effect of custody and vidtation provisons including whether children share

substantial amounts of time with each parent;

For agreements entered into prior to July 1, 1986, if it is established by clear and
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convincing evidence, that debts or property were exchanged for child support and it
appears equitable to continue such arrangement;

Theeffect of agreements between the parentsregarding extraformsof support for the
direct benefit of the child;

The obligation of either parent to provide for subsequent natural children or
stepchildren. However, an existing support order may not be modified soldly for this

reason; or

(10) Thevoluntary act of either parent which reduces that parent's income.

Section 4. That § 25-7-6.7 be amended to read as follows:

25-7-6.7. Deductions from monthly gross income shall be allowed as follows:

(1)

(2)

3)
(4)

()

(6)

I ncome taxes withheld figured on the basis of two dependent exemptionsfor asingle

taxpayer paid monthly rather than actual amount withheld;

Estimated income taxes payable, prorated monthly;
FICA taxes withheld from wages or salary;
Retirement fund amountswithheld or paid directly to anIRS qualified retirement plan,

if required by law or asacondition of employment or in areasonable amount for salf-

employed individuals, and in both cases limited to the amounts deductiblefor federal

income tax purposes,
Actual bus nessexpensesof an employee, incurred for the benefit of hisemployer, not
reimbursed;

Payments made on other support and maintenance orders.

Section 5. That 8 25-7-6.12 be amended to read as follows:

25-7-6.12. TheBepartmentof- Soetal-Serviees Governor shall, commencing intheyear 2000,

establish guadrennially acommission on child support. Thecommission shall review theschedute

brenntatty provisionsof thischapter, shall report itsfindingsto the Governor and the L egidature,
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and may propose amendment thereof to the Legidature.

Section 6. That § 25-7-6.13 be amended to read as follows:

25-7-6.13. All ordersfor support entered and in effect prior to duhy-3-1989 July 1, 1997 may
be modified in accordance with the-schedute this chapter without requiring a showing of a
change in circumstances from the entry of the order.

Section 7. That 8 25-7-6.14 be amended to read as follows:

otherwise agree and the agreement is approved by the court, the court may, if deemed

appropriate under the circumstances, order an abatement of not | essthan thirty-e ght percent nor

more than sixty-six percent of the child support if:

(1) A child spendsten or more days in a month with the obligor;

(2) The number of days of vidtation and the abatement percentage or amount are

specified in the court order; and

(3) Thevidtationisactually exercised.

The court shall allow the abatement to the obligor in the month in which the visitation is

exercised, unless otherwise ordered.

Section 8. That § 25-7-6.15 be amended to read as follows:
25-7-6.15. If travel costs are substantial due to the distance between the parents, the court

may order the allocation of such costs, taking into consideration the circumstances of the

respective parties as well as which parent moved and the reason therefer that the move was

made.
Section 9. That § 25-7-6.16 be amended to read as follows:
25-7-6.16. The court may enter an order for health and dental insurance coverage. Medical

insurance shall be provided for the benefit of the minor child whenever practical. The cost of the
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insurance attributable to the child shall be determined by dividing the out-of-pocket cost of the

insurance to the parent by the number of individuals insured thereunder—and. However, if

information isprovided at thetime of hearing regarding the actual additional costsfor the child's

share of the insurance, that figure shall be used. The cost so computed shall be apportioned

between the parents on the basis of income or income imputed as provided in 88 25-7-6.1 to
25-7-6.17, inclusve. If one parent pays the entire amount, ke that parent shall either be

reimbursed by the other parent for theether that parent's portion of the payment; or shall receive

a credit against his or_her support obligation, whichever is appropriate. Any additional

reasonable medical costs, including optometric, dental or orthodontic, counsdling or other health

care costs for each minor child which exceed two hundred fifty dollarsin any year and are not

covered by insurance, shall be apportioned between the parents in proportion to the support
obligation of each parent.

Section 10. That chapter 25-7 be amended by adding thereto a NEW SECTION to read as
follows:

Notwithstanding the provisonsof § 25-7A-17 or § 25-7-7.3, if, by agreement of the parties,
the obligor had primary physical custody of the child for morethan four consecutive months, the
court may credit the obligor for child support arrearages which accumulated during the period

the obligor had actual physical custody of the child.
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BILL HISTORY

2/3/97 First read in Senate and referred to State Affairs. S.J. 284
2/10/97 Scheduled for Committee hearing on this date.

2/10/97 State Affairs Do Pass Amended, AYES 8, NAYSO0. S.J. 368



